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 PERMISSIBLE ACTIVITIES DURING THE NEPA PROCESS
FHWA has issued an order dated October 1, 2010 regarding activities during the NEPA process.  The subject title of the order is FHWA Policy on Permissible Project Related Activities During the NEPA Process.  This bulletin revises Section 2.01 of the Project Development Manual to provide guidance to CDOT personnel on what activities may be advanced during the NEPA process in conformance with the order.
Add the following to Subsection 2.01 of the Project Development Manual:
This guidance on what project activities may be pursued during the NEPA process is based on the FHWA Order 6640.1A, FHWA Policy on Permissible Project Related Activities During the NEPA Process dated October 1, 2010.  
Many preliminary design activities can be conducted during the NEPA process to shorten overall project delivery without jeopardizing the objectivity requirements and intent of NEPA. However, undertaking final design activities prior to the completion of NEPA can jeopardize the ability to obtain federal approval and funding for the project.  Clarifying the qualifying level of design that still can gain federal approval and funding will lead to improved project decision-making and reduction in project delivery times.  
The project development team will not pursue any project activities that materially affect the objective consideration of alternatives in the NEPA review process prior to signing of the decision document (CE, FONSI, ROD)
This normally allows activities classified as "preliminary design", but prohibits activities classified as "final design". Title 23, CFR, Section 636.103 (23 CFR §636.103), defines the terms "Preliminary Design" and "Final Design" as follows:
(1) "Preliminary design defines the general project location and design concepts. It includes, but is not limited to, preliminary engineering and other activities and analyses, such as environmental assessments, topographic surveys, metes and bounds surveys, geotechnical investigations, hydrologic analysis, hydraulic analysis, utility engineering, traffic studies, financial plans, revenue estimates, hazardous materials assessments, general estimates of the types and quantities of materials, and other work needed to establish parameters for the final design. Prior to completion of the NEPA review process, any such preliminary engineering and other activities and analyses must not materially affect the objective consideration of alternatives in the NEPA review process." 
The CDOT process typically includes these activities and analyses through the Field      Inspection Review (FIR) or the combination Field Inspection Review/Final Office Review (FIR/FOR).
(2) "Final design means any design activities following preliminary design and expressly includes the preparation of final construction plans and detailed specifications for the performance of construction work."

Activities that are not listed in the definition of preliminary design or Appendix A in the FHWA Order may be permitted to be advanced as preliminary design when they meet one of the following reasons and receive FHWA approval:
(1) The activities are necessary to identify impacts and mitigation in the NEPA process;
(2) The activities are beneficial to enhance the project schedule and do not affect the NEPA decision; 
(3) The activities provide vital information for other projects or agencies and do not affect the NEPA decision; 
(4) Other reasons as deemed appropriate.
The CDOT Regional Planning and Environmental Manager (RPEM) and Program Engineer will write a letter to the FHWA Division Administrator (sent to the attention of the appropriate Operations Engineer) outlining why the request is appropriate addressing at least one of the reasons above and explaining that the activities to be pursued do not materially affect the objective consideration of alternatives in the NEPA review process and are not of such a significant nature as to commit to any particular course of action.  The letter will include a concurrence line for FHWA.
See attached sample letter. (copy, Business Manager,  RE, EPB NEPA Manager)
The approved letter shall be copied to the Environmental Programs Branch (EPB) NEPA manager who will coordinate annual reporting to FHWA.  The RPEM will coordinate with the EPB NEPA manager regarding the reasons the project team is requesting to advance activities as preliminary design prior to the request being made in order to ensure statewide consistency.
See the attached FHWA order for more detailed description of what activities are allowed prior to the NEPA decision.
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If you have any questions, please contact your area engineer in Project Development.
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